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RECENT DECISIONS 483 

Pleading and Practice — Rules of Civil Practice— Validity of Rule 113. — 
In an action to recover on two promissory notes, the answer in effect set up the 
defense that the notes were conditional. The plaintiff moved for summary judg- 
ment upon the pleadings and affidavits of the plaintiff's attorney, who had per- 
sonal knowledge of the facts. The affidavits verified the cause of action and stated 
the amount claimed and his belief that there was no defense to the action. The de- 
fendant submitted his affidavit which tended to show that the delivery of the notes 
was conditional upon the sale of certain property. The plaintiff and his attorney 
denied the facts set forth in the defendant's affidavit. Held, that under the Rules 
of Civil Practice, general denials may now be stricken out as sham and that Rule 
11?, providing for summary judgment where, on affidavits submitted, the judge 
does not deem the defendant entitled to defend, is constitutional. Here, an issue 
of fact was raised which could not be determined on affidavits and the parties 
were properly remitted to a trial. Dwan v. Massarene (App. Div. 1st Dept. 
1922) 66 N. Y. L. J. 1788. 

At common law in New York, the general issue could not be stricken out as 
sham. Wood v. Sutton (N. Y. 1834) 12 Wend. 235. By statute it was provided 
that sham answers and defenses could be stricken out on motion. N. Y. Code 
Proc. § 152; "re-enacted, N. Y. Code Civ. Proc. § 538. But it was held that to apply 
this section to a general denial would deprive a party of his constitutional right to 
a jury trial. Wayland v. Tysen (1871) 45 N. Y. 281. This reasoning was also 
applied to specific denials. See Rochking v. Perlman (1908) 123 App. Div. 808, 
809, 108 N. Y. Supp. 224. The rule was the same as to denials on information 
and belief. Rockowits v. Siegel (1912) 151 App. Div. 636, 136 N. Y. Supp. 192. 
These decisions rendered nugatory § 538 as applied to sham denials. Dissatis- 
faction with this result may explain why in Rule 104 of the Rules of Civil Practice, 
the words of former § 538, "may be stricken out," have been changed to read, 
"the court may treat the pleading as a nullity." The problem remains substantially 
the same. But the change in wording furnishes an opportunity for a different and 
preferable result, without explicitly overruling the Wayland case. The Court of 
Appeals can now say that it is no longer a question of striking out denials, but 
merely of deciding whether a professed denial is a denial or a sham; that if the 
latter, no issue is raised, and no question of the right to a jury trial is involved. 
The same reasoning applies to Rule 113, allowing summary judgment on affidavits 
in an action to recover a debt or liquidated demand arising on a contract express 
or implied, sealed or not sealed or on a judgment for a stated sum. The court, in 
giving judgment on the affidavits presented, though a general denial has been 
pleaded, is not infringing on the right to a jury trial by trying the issues, but sim- 
ply determines whether there is an issue to be tried. 

Specific Performance — Repayment of Loan as a Condition. — A father promised 
to give land to his son. The son went into possession and borrowed money from 
his father for the purpose of making improvements on the land, and the im- 
provements were accordingly made. Before the debt was paid the son died in- 
solvent, and a dividend was declared and paid to creditors out of his estate. 
His widow now sues to establish the title to the land in herself. Held, for the 
defendant on the ground that the "cloud" should not be removed until the widow 
discharged the "equitable lien" caused by the debt. Lindell v. Lindell (Minn. 
1921) 185 N. W. 929. 

This is not an action to remove a cloud on title, because the defendant's in- 
terest is itself the legal title. The action more nearly resembles one to compel a 
conveyance. See Casstevens v. Casstevens (1907) 227 111. 547, 550, 81 N. E. 709. It 
is settled that one promising to give land to another, who in reliance makes per- 
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manent improvements, may be compelled to perform his promise. 5 Pomeroy, 
Equity Jurisdiction (2d ed. 1919) § 2250. Such facts give rise to an equitable 
defense in the donee in a suit in ejectment by the donor. Young v. Overbaugh 
(1895) 145 N. Y. 158, 39 N. E. 712. In the instant case there is no evidence that 
the land was intended as security for the advance. If, therefore, any equitable 
lien is to be raised it must be on quasi-contractual principles, none of which are 
present. An advance to enable a borrower to purchase property does not create 
a Hen thereon in favor of the lender. Collinson v. Ownens (Ind. 1833) 6 Gil. & 
J. 4; see Weathersby v. Sleeper (1869) 42 Miss. 732, 741 (personalty). A fortiori 
an advance for the purpose of making improvements should not. Were there no 
insolvency, equity would certainly compel repayment before granting a convey- 
ance. Cf. Lyons Nat. Bk. v. Shuler (1910) 199 N. Y. 405, 92 N. E. 800; Thomas 
v. Evans (1887) 105 N. Y. 601, 12 N. E. 571. According to precedent a debt may 
be set off to an equitable claim for money although the plaintiff may be insolvent. 
Alexander v. Wallace (Tenn. 1836) 10 Yerg. 105. The same is true when the equi- 
table claim is for a conveyance. See Williams v. Love (1858) 39 Tenn. 80, 86. 
The possibility of the defendant's recovery at law or in equity is not essential to 
the establishment of a condition precedent to the enforcement of a plaintiff's equi- 
table claim. DeWalsh v. Braman (1896) 160 111. 415. The instant case therefore, 
on authority, was correctly decided although the reasoning of the court was 
erroneous. 

Statute of Limitations — Indefinite Waiver at Inception of Contract. — The 
plaintiff sues in equity to set aside a judgment rendered against him as defendant, 
in an action on a note defended by an attorney without his consent. The present 
plaintiff contends the suit on the note was barred by the Statute of Limitations. 
The note contained a provision whereby the makers waived "all benefits of the 
Statute of Limitations." Held, judgment vacated. First National Bank of La 
Junta v. Mock (Colo. 1921) 203 Pac. 272. 

In general, a waiver of the Statute of Limitations, expressed when the con- 
tract was made, and relied upon, estops the debtor from setting up that defense. 
State Trust Co. v. Sheldon (1895) -68 Vt. 259, 35 Atl. 177. Some jurisdictions hold 
that this estoppel is effective so long as the defendant's representations influence 
the creditor to forbear suit. Holman v. Omaha Ry. & Bridge Co. (1902) 117 
Iowa 268, 90 N. W. 833. Other courts intimate that the debtor is estopped for a 
reasonable time only. Kellogg v. Dickinson (1888) 147 Mass. 432, 18 N. E. 223. 
An agreement of waiver for an unlimited time is often enforced as a contractual 
obligation, if made for a proper consideration. Parchen v. Cltessman (1914) 49 
Mont 326, 142 Pac. 631. Such waiver is usually regarded as binding, if not for- 
ever, at least for a reasonable time, which is frequently computed by adding an 
additional statutory period. Parchen v. Chessman, supra. Some courts refuse to 
enforce an .unlimited waiver on the ground that it is in violation of public policy. 
See Mutual Life Ins. Co. v. United States Hotel Co. (1913) 82 Misc. 632, 644, 144 
N. Y. Supp. 476. But as the Statute of Limitations is a personal defense, a party 
may bind himself to forego its protection, without contravening any public policy. 
See Wells, Fargo &■ Co. v. Enright (1900) 127 Cal. 669, 674, 60 Pac. 439; but see 
Union Central Life Ins. Co. v. Spinks (1904) 119 Ky. 261, 272, 83 S. W. 615. 
Although the court in the instant case frowns upon an indefinite waiver, it might 
well have "been given effect to the stipulation as for a reasonable time. 

Statutes— Construction— Titles and Sectional Headnotes.— The appellant was 
charged with driving an automobile while intoxicated. He demurred on the ground 
that the charge did not allege him to be an employee, and that the scope of the 



